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In  the Matter of Douglas R om ary, et al., City of Paterson  

CSC Docket  No. 2013-201 

(Civil Service  Com m iss ion , de c ided April 23, 2014) 

 

Douglas Romary, Rona ld Van Wolde, Rona ld Altmann,
1
 and Stephen Iacuzzo, 

Police Sergeants; Pat r ick Lenoy and Angel Vargas, Police Officers; and Edwin  

Rodr iguez, a  Police Lieu tenant  with  the City of Pa terson , represented by J oseph S. 

Murphy, Esq., appea l the determina t ion  of their  layoff r ights.
2
   

 

By way of background, in  2011, the City of Pa terson  submit ted a  layoff plan 

to the former  Division  of Sta te and Loca l Opera t ions (SLO) which  proposed to a ffect  

125 Police Officers, 28 Police Sergeants, and six Police Lieutenants.  The layoff plan 

was approved and not ices were sent  to t he a ffected employees.  By let ters da ted 

Apr il 1, 2011, SLO informed Romary, Van Wolde, Altmann, Iacuzzo, Lenoy, and 

Vargas tha t  they would be demoted in  lieu  of layoff to Police Officer  posit ions 

effect ive Apr il 18, 2011.  Simila r ly, Rodr iguez was advised tha t  he would be 

demoted in  lieu  of layoff to a  Police Sergeant  posit ion  effect ive Apr il 18, 2011.  The 

appellan ts were a lso told tha t  they would be placed on applicable specia l 

reemployment  list s.  On November  29, 2011, the appellan ts filed a  compla in t  with 

the Super ior  Cour t  of New J ersey, Law Division , cha llenging the manner  in  which 

SLO ca lcula ted t heir  sen ior ity dur ing the layoff and how it  ranked them on the 

specia l reemployment  list .  The appellan ts a lso moved for  summary judgment .  In  

response, the Civil Service Commission (Commission) filed a  cross -mot ion  to 

dismiss and t ransfer  the compla in t  to the Commission  for  a  determina t ion .  The 

appellan ts a rgued tha t  their  demot ions viola ted their  civil r ights and Art icle VII, 

Sect ion  1, Paragraph 2, of the New J ersey Const itu t ion , which  sta tes: 

 

Appoin tments and promot ions in  the civil service of the Sta te, and of 

such  polit ica l subdivisions as may be provided by law, shall be made 

                                                           
1
  Altmann  previou sly requested tha t  th e Civil Service Commission  provide h im with  an  ear lier  

appoin tment  da te as a  Police Sergean t , as he cla imed th a t  h e served as a  “de facto” Police Sergean t  

pr ior  to h is r egu lar  appoin tment .  He a lso main ta ined tha t  h is placemen t  on  th e specia l 

reemployment  list  a t  th e t ime of th e Apr il 18, 2011 layoff sh ould be adjust ed accordingly.  Howeve r , 

the Civil Service Commission  den ied h is request , finding, among oth er  th ings, tha t  h is appeal was 

unt imely and th e law did not  en t it le “de facto” employees to any r igh ts flowing from th e Civil Service 

Act .  S ee In  the Matter of Ronald  Altm ann  (CSC, decided December  5, 2012).  
2
  This ma t t er  was held in  abeyance pending the appellan ts’ appeals in  var ious cour ts regarding th e 

ju r isdict ion  of th e Commission  in  th is case.  Six of th e appellan ts and Rodr iguez had been  demoted in  

lieu  of layoff from th eir  Police Sergean t  and Police Lieu tenan t  posit ion s, r espect ively, effect ive Apr il 

18, 2011.  However , dur in g the pendency of th e appeals, Romary and Van  Wolde were re -appoin ted 

as Police Sergean ts, effect ive October  29, 2012, from the Police Sergean t , City of Pa t erson , specia l 

reemployment  list .  Similar ly, Altmann  and Iacu zzo were re -appoin ted a s Police Sergean t s on  

November  15, 2013.  Lenoy and Vargas remain  a s Police Officer s.  Moreover , Rodr igu ez was r e-

appoin ted from th e specia l reemployment  list  for  Police Lieu tenan t , City of Pa ter son , effect ive 

November  15, 2013.   



 2 

according to mer it  and fitness to be ascer ta ined, a s fa r  a s pract icable, 

by examina t ion , which , a s fa r  a s pract icable, sha ll be compet it ive; 

except  tha t  preference in  appoin tments by reason  of act ive service in  

any branch  of the milit a ry or  naval forces of the United Sta tes in  t ime 

of war  may be provided by law. 

 

The appellan ts main ta ined tha t , in  administer ing the layoff, SLO incorrect ly 

applied an  unconst it u t iona l method of us ing tota l permanent  senior ity in  the 

jur isdict ion , regardless of t it le, in  breaking the t ie among the officers who had been  

appoin ted on  the same day to their  respect ive Police Sergeant  or  Police Lieutenant  

posit ions ra ther  than  consider ing the scores ea rn ed on  the Police Sergeant  or  Police 

Lieutenant  examina t ions.  S ee N .J .A.C. 4A:8-2.4(b)3.  The appellan ts a lso a lleged 

tha t  any subsequent  appoin tments from the specia l reemployment  list  would then 

have the effect  of restor ing individua ls who scored lower  on  the promot iona l 

examina t ion , a s the la id off eligibles would be reca lled in  reverse order  of demot ion .   

Upon it s review, the Super ior  Cour t  denied the appellan ts’ mot ion  for  summary 

judgment ,
3
 but  it  granted the Commission’s cross -mot ion  by order  da ted J u ly 13, 

2012.
4
  On August  15, 2012, the appellan ts filed an  appea l of tha t  order  to the 

Super ior  Cour t  of New J ersey, Appella te Division . However , on  October  10, 2013, 

the Appella te Division  a ffirmed the Super ior  Cour t ’s order , sta t ing tha t  “[i]t  was 

wholly proper  for  t he t r ia l cour t  to grant  the Commission’s mot ion  for  an  

oppor tunity to consider  th is cla im in  the first  instance.”  It  indica ted tha t  the “order  

will permit  the Commission , which  has exper t ise, to expla in  it s approva l of the 

layoff plan  in  qu est ion  and it s reasons for  accept ing or  reject ing pla in t iffs’ cont ra ry 

view of wha t  our  const itu t ionally manda ted mer it  and fitness system requires.”  S ee 

Douglas R om ary, R onald  Van Wolde, Edwin  R odriguez, S tephen Iacuzzo, R onald  

Altm an[n], Patrick  Lenoy and Angel Vargas v. City of Paterson  and Paterson  Police 

Departm ent and the Civil S ervice Com m ission  and S tate of N ew J ersey ,  Docket  No. 

A-6241-11T3 (App. Div. October  10, 2013).  The cour t  found tha t  administ ra t ive 

remedies had not  been  exhausted since th e Commission  did not  have an  oppor tunity 

to review the appellan ts’ cla ims.  It  is noted tha t  the appellan ts a lso did not  file an  

appea l of the good fa ith  of their  demot ions in  lieu  of layoff pursuant  to N .J .S .A. 

11A:8-4 and N .J .A.C. 4A:8-2.6(a )1.  Therea ft er , on  October  29, 2013, the appellan ts 

pet it ioned the Supreme Cour t  of New J ersey for  cer t ifica t ion  of the judgment  of the 

Appella te Division .  However , the pet it ion for  cer t ifica t ion  was denied on  February 

19, 2014.  S ee Douglas R om ary, supra, cert. den ., ___ N .J . _____ (2014).  It  is noted 

tha t  the appellan ts were given  an  oppor tunity to submit  addit iona l informat ion  to 

the Commission  a fter  their  pet it ion  for  cer t ifica t ion  was denied.  

 

                                                           
3
  The appellan ts a lso filed a  mot ion  for  in junct ive r elief, seeking to en join  any appoin tment  un t il th e 

mot ion  for  summary judgment  was decided.  
4
 The appellan t s requ ested a  stay of th is order .  However , the Super ior  Cou r t  den ied th e requ est , 

sta t ing tha t  if th e Super ior  Cour t , Appella t e Division , gran t s the appellan t s’ leave to appea l, th e 

matter  would au tomat ica lly be st ayed.    
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In  the instan t  mat ter , the appellan ts mainta in  tha t  the Commission  “should 

not  be deciding whether  it s own regula t ions a re const itu t iona l.”  They rely on  their  

arguments submit ted in  cour t , a sser t ing tha t  the provisions of N .J .A.C. 4A:8-2.4, et 

seq., a re cont ra ry to the manda te of the Sta te Const itu t ion tha t  Civil Service 

promot ions be based on  “mer it  and fitness” and “as fa r  a s pract icable, by 

examina t ion .”  In  tha t  regard, the appellan ts contend tha t  they should not  have 

been  demoted in  lieu  of layoff because they scored h igher  on  their  respect ive 

examina t ions for  Police Sergeant  and Police Lieutenant  than  individua ls who were 

appoin ted on  the same day as them but  were not  demoted based on  their  tota l 

permanent  senior ity with  the City of Pa terson , regardless of t it le.  Fur thermore, the 

appellan ts submit  tha t  because their  demotions were unconst itu t iona l, the rankings 

on  the specia l reemployment  list  a re not  accura te.  In  tha t  regard, they sta te tha t  

an  appoin tment  from the specia l reemployment  list  would const itu te “an  illegal 

bypass as the officer  would likely be reinsta ted ahead of the [appellan ts] despite 

having received lower  scores.”  Moreover , while the appellan ts acknowledge tha t  

Romary, Van Wolde, Altmann, Iacuzzo, and Rodr iguez have since been  restored to 

their  pre-layoff rank, they request  rescission  of their  demot ion , different ia l back 

pay, the r ight  to take a  Police Lieutenant  examina t ion  (as applicable to the Police 

Sergeant  appellan ts), and an  award of counsel fees.  In  addit ion , the appellan ts 

request  the “immedia te re-appoin tment” of Lenoy and Vargas to Police  Sergeant  

posit ions since they remain  demoted in  lieu  of layoff a s Police Officers.    

 

CONCLUSION  

 

It  is in it ia lly noted tha t  the pr imary jur isdict ion  of the Commission  in  th is 

mat ter  or  the appropr ia teness of the Super ior  Cour t ’s order  to t ransfer  th is m a t ter  

to the Commission  is no longer  a t  issue.  The appellan ts have had the oppor tunity 

to present  their  dispu te to the Appella te Division  and the Supreme Cour t , and their  

appea l and pet it ion  for  cer t ifica t ion  were denied.  Therefore, t he Commission  will 

now proceed to address the appellan ts’ cla ims.   

 

With  regard to the issues to be decided by the Commission , the Appella te 

Division  noted tha t  the Commission  would have an  oppor tun ity to expla in  it s 

approva l of the layoff plan  in  th is mat ter .  However , to t he exten t  tha t  th is refer s to 

the actua l layoff plan , the appellan ts did not  file an  appea l cha llenging the good 

fa ith  of their  demot ions in  lieu  of layoff, pursuant  to N .J .S .A. 11A:8-4 and N .J .A.C. 

4A:8-2.6(a )1.  These sta tu tory and regula tory provisions provide tha t  good fa ith  

appea ls may be filed based on  a  cla im tha t  the appoin t ing author ity la id off or  

demoted the employee in  lieu of layoff for  reasons other  than  economy, efficiency or  

other  rela ted reasons.  The appellan ts a lso did not  ra ise such  cla ims in  their  

Super ior  Cour t  compla in t .  Therefore, a  review of the layoff plan  in  tha t  regard is 

ba rred.  However , a s evident  by the submissions of the appellants to the cour t s and 

the Commission , the appellan ts a re cha llenging their  layoff r ights.  Accordingly, in  

an  appea l of this na ture, it  must  be determined whether  SLO proper ly applied the 
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uniform regula tory cr iter ia  found in  N .J .A.C. 4A:8-2.1 et seq., in  determining layoff 

r ights.  It  is an  appellan t ’s burden  to provide evidence of misapplica t ion  of th ese 

regula tory cr iter ia .  Specifica lly, the appellan ts main ta in  tha t  SLO applied an 

unconst itu t iona l t ie-breaker  when determining the order  of demot ions in  lieu  of 

layoff.   

 

N .J .A.C. 4A:8-2.4(b) provides tha t , for  police and fire t it les in  Sta te and loca l  

service, sen ior ity for  pu rposes of th is chapter  is the amount  of cont inuous 

permanent  service in  an  employee’s current  permanent  t it le and other  t it les tha t  

have (or  would have had) la tera l or  demot iona l r ights to the current  permanent  

t it le.  Senior ity shall be based on  tota l ca lendar  years, months and days in  t it le 

regardless of work week, work year  or  par t -t ime sta tus.  This type of senior ity is 

commonly refer red to as t it le sen ior ity. Addit iona lly, N .J .A.C. 4A:8-2.4(b)3 provides 

tha t , if two or  more em ployees in  a  police or  fire t it le have equa l sen ior ity, the t ie 

sha ll be broken in  the order  of pr ior ity set  for th  in  (h ) be low , except th at th e  

fifth  t ie -breakin g factor sh all g ive  priority  to  th e  em ployee  w ith  greater 

con tin u ou s  perm an en t service , regard le ss  of t it le .  The type of senior ity 

referenced in  the fifth  t ie-breaker  for  police and fire t it les is known as jur isdict ion  

senior ity.  The fifth  t ie-breaker  for  a ll other  employees sta tes: 

 

5. The employee with  grea ter  non -cont inuous permanent  service, 

regardless of t it le, sha ll have pr ior ity; 

 

Fur ther , the sixth  t ie-breaker  provides tha t : 

 

6. The employee who ranked h igher  on  the same eligible list  for  the 

t it le shall have pr ior ity; 

 

In  the instan t  mat ter , the appellan ts a re serving in  police t it les.  T hus, their  

layoff r ights were in it ia lly determined based on  service in  their  permanent  t it le of 

Police Sergeant , or  in  Rodr iguez’s case, based on  h is permanent  t it le of Police 

Lieutenant , a t  the t ime of the layoff.  S ee N .J .S .A. 11A:8-1(b) and N .J .A.C. 4A:8-

2.4(b).  However , since individua ls were appoin ted on  the same day, it  was 

necessa ry to apply a  t ie-breaker .  The appellan ts do not  dispute the applica t ion  or  

the const itu t ionality of the first  th rough the four th  t ie -breaker .  However , they 

essent ia lly cha llenge the order  of the fifth  and sixth  t ie-breaker .  Specifica lly, the 

appellan ts a rgue tha t  the employee who ranked h igher  on  the same eligible list  for  

the t it le (sixth  t ie-breaker) should have pr ior ity over  the employee with  grea ter  

cont inuous perman en t  service, regardless of t it le (fifth  t ie-breaker  for  police t it les).  

They main ta in  tha t  the Sta te Const itut ion  manda tes th is methodology.  The 

Commission  disagrees.  The Sta te Const itu t ion  direct s tha t  appoin tments and 

promot ions be based on  compet it ive examina t ions, a s fa r  a s pract icable.  In  this 

case, there is no quest ion  tha t  the appellan ts achieved their  posit ions by 

compet it ive examinat ion .  However , there is no const itu t iona l or  legisla t ive 
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manda te tha t  layoffs or  demot ions in  lieu  of layoff shall proceed in  the order  a rgued 

by the appellan ts.  Indeed, N .J .S .A. 11A:8-1(b) provides the framework for  the fifth  

t ie-breaker .  The Legisla ture has expressed tha t  layoffs should proceed in  inverse 

order  of con tin u ou s perm an en t service .   N .J .S .A. 11A:8-1(b) sta tes tha t :  

 

Permanent  employees in  the service of the Sta te or  a  polit ica l 

subdivision  shall be la id off in  inverse order  of sen ior ity.  As used in  

th is subsect ion , “senior ity” means the length  of contin u ou s 

perm an en t service  in  the jur isdict ion , regardless of t it le held dur ing 

the per iod of service, except  tha t  for  police and firefight ing t it les, 

“senior ity” means the length  of con tinu ous  perm an en t service  on ly 

in  the current  permanent  t it le and any other  t it le tha t  has la tera l or  

demot iona l r ights t o the current  permanent  t it le.  Senior ity for  a ll 

t it les sha ll be based on  the tota l length  of ca lendar  years, months and 

days in  cont inuous permanent  service regardless of the length  of the 

employee's work week, work year  or  pa r t -t ime sta tus.  [Emphasis 

added.] 

 

Therefore, SLO’s applica t ion  of the fifth  t ie-breaker  in  implement ing the City of 

Paterson’s Apr il 18, 2011 layoff advances the express and implied policies of the 

Legisla ture.  Moreover , the former  Merit  System Board (Board)
5
 previously 

responded to simila r  a rguments ra ised by the public.  In  tha t  regard, in  1996, when 

the Board proposed a  ru le amendment  tha t  t it le sen ior ity would determine the 

order  of layoffs and demot ions in  lieu  of layoff among public sa fety employees,
6
 a  

commenter  asked whether  ju r isdict ion  senior ity would be used “ahead of placement  

on the promot iona l list  a s a  t ie-breaker on  the specia l reemployment  list  for  

employees who were promoted on  the same day.”  A concern  was ra ised tha t  “th is, 

in  effect , would work to the det r iment  of some officers since they a re promoted in  

groups, even  though they receive different  ranks on  a  promot iona l list .”  The Board 

responded tha t  “for  many years, up to May 15, 1995, when t it le sen ior ity was used 

for  a ll employees, ju risdict ion  senior ity was ahead of list  ranking as a  t ie-breaking 

factor .  The Board believes tha t  for  public sa fety employees, ju r isdict ion  senior ity 

should remain  ahead of list  ranking as a  t ie-breaking factor .  As sta ted above, 

overa ll exper ience is cer ta in ly valuable for  any posit ion .  Although the Board 

agrees, in  adopt ing the proposed amendment , tha t  length  of employment  should not  

                                                           
5 On June 30, 2008, Public Law 2008, Chapter 29 was signed into law and took effect, changing the Board to the 

Commission, abolishing the Department of Personnel and transferring its functions, powers and duties primarily to 

the Commission.   

6
 Tit le sen ior ity governed police and fire layoffs and demot ions except  for  a  one-year  per iod from May 

15, 1995 to J un e 3, 1996.  Following th e May 15, 1995 layoff ru le ch ange to ju r isdict ion  sen ior ity, 

ther e was an  ou tpour ing of requ est s from public sa fety organ iza t ion s and individuals to r estore t it le 

sen ior ity.  Following pu blica t ion  of a  proposed ru le amendmen t , overwhelming suppor t  was 

demon st r a t ed for  r etu rn in g to a  t it le sen ior ity syst em for  police and fir e per sonnel.   
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be u t ilized as the pr imary factor  in  determining order  of layoff or  demot ion  among 

public sa fety employees, ju r isdict ion  senior ity has sufficien t  va lue to serve as an 

impor tan t  factor  in  breaking t ies in  t it le sen ior ity.”  S ee 28 N .J .R . 2841(a). 

 

Based on  the foregoing, the appellan ts have not  presented convincing 

a rguments tha t  const itu t ional and legisla t ive manda tes have been  ignored in  their  

case.  Indeed, the applica t ion  of th is regula tory scheme has recent ly been upheld by 

the Appella te Division .  S ee In  the Matter of Michael DiPascale, City of Cam den , 

Docket  No. A-3587-11T1 (App. Div. Apr il 1, 2014).  Therefore, the appellan ts have 

not  met  their  burden  of proving a  misapplica t ion  of the regula tory cr iter ia  in  

determining their  layoff r ights.  As such , they have not  demonst ra ted tha t  the 

rankings on  the specia l reemployment  list  for  their  respect ive t it les a re inaccura te.  

Accordingly, there is not  a  sufficien t  basis to grant  the appellants any of the relief 

they seek.  

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied.  

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l for um. 

 


